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IN EXECUTORY CONTRACTS FOR THE SALE OF REAL PROPERTY, 

SHOULD THE RISK OF LOSS BE UPON THE VENDEE FROM 

THE TIME OF THE AGREEMENT? 

"His (Lord Eldon's) opinion that the risk of loss by accidental 
injury to or destruction of the property is upon the buyer from 
the time of the bargain has been followed generally in this coun- 
try as well as in England." 1 

It is true that in most of the fifty-four cases cited by Professor 
Ames in support of this rule substantially this statement is made, 
and the case of Paine v. Meller is quoted again and again as 
having been the first to establish it ; but it is equally true that in 
very few of these cases were the facts such as to require a broad 
and unqualified application of the rule. 2 Because few courts have 
really applied the doctrine to its fullest extent, and because there 
is some authority and more reason against it, it has seemed worth 
while to examine the authorities and the arguments pro and con, 
in order to discover if some qualification should not be made. 

Classified according to the extent to which they really, as 
decisions, support the statement first quoted, the fifty-four cases 



1 Ames, Cases in Equity Jurisdiction, Vol. I, p. 228, note 1. 

2 6 Vesey, 349. 
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cited by Professor Ames fall into several distinct groups, as 
follows : 

I. Cases where the vendee had gone into possession under 
the agreement, and where, for anything that appears, he might 
have had specific performance at any time by tendering the price ; 
that is, the loss did not occur before the date fixed by the con- 
tract for conveyance. 3 In these fourteen cases it was not neces- 
sary for the court to apply the rule without restriction. The 
words of Chief Justice Marshall in the case of Columbian Co. v. 
Lawrence are worthy of notice in this connection: "The de- 
struction of the property is a real loss to the person in possession 
who claims under an executory contract. * * * No time for per- 
formance is fixed." 

II. Cases where the vendee could, for anything that appears, 
have had specific performance upon tender of payment before 
the day of the loss, although he was not in possession. 4 

III. Miscellaneous cases, where the loss fell on the vendor, 
or where the sale was one of personalty, or where the damage 
resulted from the act of the vendee so that the rule, though 
quoted, was not necessary to the decision of the court. 5 Out of 
the fifty-four cases cited as in general accord with this proposi- 
tion, therefore, we have forty-one in which it was not necessary 

3 Columbian Co. v. Lawrence, 2 Pet., 25; Willis v. Wosencraft, 22 Cal., 
607 ; Stevenson v. Loehr, 57 111., 509 ; Cottingham v. Firemen's Co., 90 Ky., 
439; Walker v. Owen, 79 Mo., 563; Franklin Fire Ins. Co. v. Martin, 40 
N. J., 568; Aetna Fire Ins. Co. v. Tyler, 16 Wend., 385; Rood v. N. Y. & 
Erie Co., 18 Barb., 80; Falls v. Carpenter, 1 Dev. & B. Eq., 237; Ins. Co. v. 
Updegraff, 21 Pa., 513; M organ v. Scott, 26 Pa., 50;. Miller v. Zufall, 113 
Pa., 317; Imp. Co. v. Dunham, 117 Pa., 460; Brakhage v. Tracy, 13 S. Dak., 
343. 

* A eland v. Cuming, 2 Madd., 28; Robertson v. Skelton, 12 Beav., 260; 
Poole v. Adams, 33 L. J. Ch., 639; Coles v. Bristowe, 6 Eq., 149; Skinner 
& Sons' Co. v. Houghton, 92 Md., 68; Gates v. Smith, 4 Edw* Ch., 702; 
McKechnie v. Sterling, 48 Barb., 330; Elliot v. Ashland Co., 117 Pa., 548. 

5 Harford v. Furrier, 1 Madd., 532; Ex parte Minor, 11 Ves., 559; 
Twigg v. Fifield, 13 Ves., 517; Razvlins v. Burgis, 2 V. & B., 382; Para- 
more v. Creenslade, 1 Sm. & G., 541 ; Revell v. Hussey, 2 Ba. & Be.,280; 
O shorn v. Nicholson, 13 Wall., 654; Mackey v. Bowles, 98 Ga., 730; Phinizy 
v. Guernsey, 111 Ga., 346; Gammon v. Blaisdell, 45 Kan., 221; Durrett v. 
Simpson, 3 Monr., 517; Calhoon v. Belden, 3 Bush., 674; Tufts v. Wynne, 
45 Mo. Ap., 42 ; Clinton v. Hope Ins. Co., 45 N. Y., 454 ; Gilbert v. Port, 
28 Oh. St., 276 ; Richter v. Selin, 8 S. & R., 425 ; Demmy's Ap., 43 Pa., 155 ; 
Huguenin v. Courtenay, 21 S. Ca., 403 ; Christian v. Cabell, 22 Grat., 82. 



268 YALE LAW JOURNAL 

for the court to accept it unqualifiedly for the purposes of the 
decision. 

IV. Cases which hold explicitly that a loss occurring after the 
bargain, but before the date set for conveyance has arrived, and 
so before the vendee has any right to possession or to specific per- 
formance, falls on the vendee. 6 Here are thirteen cases, in eight 
jurisdictions, which can fairly be said to support the rule literally 
as above stated. Of these jurisdictions, New York furnishes at 
least as much authority for the opposite side, as will be shown 
later. Now in these thirteen cases, the courts do not thrash out 
the question on its merits, but treat it as settled on the authority 
of Paine v. Meller, decided by Lord Eldon in 1801. An exam- 
ination of this case ought to show whether or not it was really an 
authority for these thirteen decisions. 

At the time of the loss, in Paine v. Meller, the time set for 
the conveyance had passed, the vendor was able to make good 
title, and the vendee could have had specific performance at any 
time. It would seem, indeed, that Lord Eldon was not oblivious 
to these facts, and that he placed considerable weight upon them 
is shown by the following words, which should be considered in 
view of the fact that the bargain was entered into on September 
first: "If the agent on behalf of this purchaser did accept this 
title previously to the destruction of the premises, the vendors 
are in the situation in which they would have been if the title 
and the conveyance were ready at Michaelmas, 1796, but by the 
default of the vendee were not executed, but the title was ac- 
cepted, and the premises were burnt down on the quarter day." 

Lord Eldon, it will be observed, is really stating two conditions 
precedent to the vesting of the risk of loss in the buyer. 

I. That the vendor be able to make good title. This condition 
is, of course, universally recognized, because without its fulfill- 
ment specific performance would be impossible. 7 

II. That, if a date for conveyance has been set, it must have 
arrived before the loss occurs, because, without its fulfillment, 

e Castellain v. Preston, 11 Q. B. Div., 380; Davidson v. Hawkey e Ins. 
Co., 71 Iowa, 532; Kuhn v. Freeman, 15 Kan., 423; Johnston v. Jones, 12 
B. Monr., 326 ; Martin v. Carver, 1 S. W. R., 199 ; Marks v. Tichenor, 85 
Ky., 536; Brewer v. Herbert, 30 Md., 301; Snyder v. Snyder, 51 Mo., 175; 
Mott v. Coddington, 1 Abb. Pr. n. s. 290; Dunn c. Yakish, 10 Okl., 388; 
Robb v. Mann., 11 Pa., 300; Reed v. Lukens, 44 Pa., 200; Milville Co. v. 
Wilgus, 88 Pa., 107. 

7 Christian v. Cabell, 22 Grat., 82 ; Mackey v. Boivles, 98 Ga., 730. 
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the vendee would not be in a position to enforce specific per- 
formance on the day of the loss. 

The next question is, is there any other authority for the adop- 
tion of this second rule, which imposes so important a limitation 
on the rule stated in the beginning? Disregarding those cases 
which hold absolutely that loss follows the legal title, 8 we find 
three decisions which place upon the vendor the loss occurring 
before the time set for conveyance. 9 Of these, Smith v. McClus- 
key and Wicks v. Bowman, being both New York cases, should 
outweigh Mott v. Coddington, the New York case cited 
above. 6 In Wicks v. Bowman, Chief Justice Daly places his 
decision squarely on the following ground : "The doctrine that a 
vendee is to be treated, in certain cases, as the owner, is founded 
in the application of the equitable maxim, that what ought to be 
done is considered, in equity, as done; a maxim that does not 
apply where the contemporaneous acts — the payment of the pur- 
chase money and the delivery of the deed — were to take place on 
a day subsequent to the time when the building was destroyed by 
fire." 

In the last analysis, therefore, the authority in favor of the rule 
first stated is by no means overwhelming, and we have some well 
considered decisions in favor of qualification. It is also apparent 
that many of the courts which adopt the former view have based 
it upon a misinterpretation of Paine v. Metier. 

In closing, a brief statement of the arguments in favor of quali- 
fication should be made. To maintain an action for the breach of 
a contract in a court of law, it is now usually necessary for the 
plaintiff to allege substantial performance, or tender of perform- 
ance, of his own obligation. This doctrine is equitable in its 
origin. No one can deny that the real meaning of the vendor's 
promise, when he agrees to convey land, as understood by both 
parties, is, that he will convey the land substantially in its then 
condition. If a court of equity now forces the vendee to perform 
without getting what he was promised, it will have to justify its 
decision on some other ground than that of contract. The ground 
usually stated is, that the vendee, having the benefits of owner- 
ship, should bear the burdens. Let us see just what these bene- 

» Thompson v. Gould, 20 Pick., 134; Wilson v. Clark, 60 N. H., 352; 
Listman v. Hickey, 65 Hun., 8; Powell v. Dayton Co., 12 Ore., 488. 

9 Gould v. Murch, 70 Me., 288; Wicks v. Bowman, 5 Daly, 225; Smith 
v. McCluskey, 45 Barb., 610. 
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fits are, before the time has arrived when he can compel specific 
performance. First, he is not entitled to possession, except by 
special contract, and then he usually pays an extra consideration, 
and becomes virtually a tenant. 10 The vendor or his heir, there- 
fore, is entitled to the rents and profits. 11 

Second, he is neither in the position of a mortgagor or of a 
cestui que trust, though many cases infer that he is, and on that 
basis decide that he ought to bear the loss. The vendor has a 
beneficial interest, namely, the right to the rents and profits, which 
the trustee and the mortgagee, generally speaking, have not, and, 
conversely, the vendee has not the beneficial interest which the 
cestui que trust and the mortgagor have. In the absence of re- 
cording acts, the vendee is at the mercy of the bona fide purchaser 
for value and without notice, while the mortgagor at least, in the 
American form of mortgage, is not. It is a strange misuse of 
language to call one who can neither have the use of certain 
premises in the present, nor be certain of having it in the future, 
the beneficial owner of those premises. 

It is therefore suggested that the rule stated in the beginning 
ought to be amended as follows: 

"The risk of loss by accidental injury to or destruction of the 
property is upon the buyer from the moment that the latter has 
it in his power to demand and get specific performance of the 
contract." 

CUSTOM AS AN APPARENT EXCUSE FOR NEGLIGENCE. 

In the recent case of Korab v. Chicago, R. I. & P. R. Co., 143 
N. W., 876 (Iowa), it was held not error to refuse an instruction 
to the effect that where the undisputed evidence showed that rail- 
roads at the time of the accident used both blocked and unblocked 
frogs, and that it was questionable which was the safer for the 
business of the roads, then the use of the unblocked frog was not 
negligence. 

This is a question upon which there is much difference of opin- 
ion in the courts. Perhaps it will be helpful at the outset of the 
discussion to ascertain just what negligence consists of. 

The best definition of negligence is that of Judge Cooley, 1 who 

10 Clinton v. Hope Ins. Co., 45 N. Y., 454. 

11 Lumsden v. Fraser, 12 Simons, 263 ; Cyc, Vol. 39, p. 1629, pp. c, 
and cases cited. 

1 Cooley on Torts, 3d. Ed., Vol. 2, p. 1324. 



